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Dear Ms. Fox: 

You ask whether a call accounting system used by the Texas Alcoholic Beverage 
Commission (“TABC”) in its Austin and Houston offices is a “pen register” as defined by 
article 18.21 of the Code of Criminal Procedure. Assuming that the call accounting 
system is a pen register, you also ask if it would “be legal to utiliae it” as a tool for 
“budgeting and manpower utilization” and for “detection of employee misuse of telephone 
services” and “misuse (abuse) of time utilization in the work place.” 

Section l(9) of article 18.21 of the Code of Criminal Procedure defines a “pen 
register” as foUows: 

“Pen register” means a mechanical or electronic device that 
attaches to a telephone line and is capable of recording outgoing 
numbers dialed from that line but is not capable of recordmg the 
origin of an incoming communication to that line or the content of a 
communication carried between that line and another line. 

Section 16.03 of the Penal Code makes the use a pen register a felony of the third degree 
except in certain circumstances, providing in pertinent part: 

(a) Except as authorized by a court order obtained tmder Article 
18.21. Code of CriminaJ Procedum, or in an emergency under the 
circumstances described and permitted under that article, a person 
commits an offense if he knowingly installs or utilixes a pen register 
or trap and trace device to record telephone numbers dialed from or 
to a telephone instrument. 

. . . . 
(d) It is an exception to the application of Subsection (a) of this 

section that the installation or utilixation of a pen register or trap and 
trace device was made by an officer, agent, or employee of a lawlid 
enterprise while engaged in an activity that is a necessary incident to 
the rendition of service or to the protection of property of or services 
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provided by the enterprise, and was not made for the purpose of 
gathering information for a law enforcement agency or private 
investigative agency, other than information related to the theft of 
communication or information services provided by the enterprise.* 
Footnote added.] 

In Attorney General Opiion JM-983 (1988), this office concluded that a station 
message detail recording system used by Hsrris County2 to monitor outgoing telephone 
calls was a “pen register” under article 18.21 of the Code of Criminal Procedure, and that 
use of such a system was therefore prohibited under article 16.03 of the Penal Code, 
unless one of that provision’s exceptions applied. That opinion was withdrawn by 
Attorney General Opiion JM-1073 (1989), in which this office concluded that the 
determination whether a system such as Harris County’s constitutes a “pen register” 
required the resolution of fachral issues and was therefore not amenable to the opinion 
process. Attorney General Opinion JM-1073 at 1. Attorney General Opiion JM-1073 
also emphasized that “even if a device is a pen register, its use is permissible if the use ‘is a 
necesmry incident to the rendition of service or to the protection of property of or services 
provided by the enterprise’ and is not used for law enforcement or private investigative 
purposes. Penal Code art. 16.03(d).” Id. It also stated that the use of the system at issue 
was “to help the county ‘to identity unauthorized long distance telephone usage and avoid 
waste of County funds.’ We think such a use is clearly a permissible one under article 
16.03(d) of the Penal Code.” Id. It concluded that “the use of the device to protect state 
property by recording the origin of incoming communications as well as outgoing numbers 
calleal in order to prevent the public from paying for private calls is permissible under 
article 16.03(d) of the Penal Code.” Id. at l-2. 

Although you have submitted attachments regarding call accounting systems, you 
have not described the specific features and capabilities of the system employed by the 
TABC. Even if you had supplied us with more specifk information, however, we would 
not be able to definitively determine whether the call accounting system used by the TABC 
is a pen register because that determination would require the resolution of factual issues. 
See id. at 1. With respect to your second question, you state that the TABC uses the call 
accounting system in part to detect employee misuse of telephone services. The use you 
describe is almost identical to the use found permissible in Attorney General Opinion 
JM-1073, i.e., the use of a pen register to protect state property by preventing the public 

‘Recent k&lation amends section 16.03 ofthc Penal Cndc &axivc Scptmbu 1. 1994. See 
Acts 1993, 73d Leg. ch. 900, 85 1.01, 1.19. The nmendmcnts hmlialelld&ghoroandarclKu 
rdkctcdinthe almcqwdlanguage. UndaEeaion16.03(e)arpmndedthunlawfuluscoTapcn 
@SIU will he punishable as a “state jail” t&my. See Acis 1993,73d Leg., ch. 900,# 1.01. 
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from paying for private calls. See id. at 2. Therefore, on the basis of Attorney General 
Opiion JM-1073, we conclude that the use of a pen register by a state agency to protect 
public property by detecting employee misuse of telephone services falls within subsection 
(d) of section 16.03 and is therefore an exception to the offense set forth in subsection (a) 
of that section.3 

SUMMARY 

The detemtination whether a call accounting system used by the 
Texas Alcoholic Beverage Commission constitutes a “pen register” 
under article 18.21 of the Code of Criminal Procedure requires the 
resolution of factual issues and is therefore not amenable to the 
opinion process. According to Attorney General Opiion JIM-1073 
(1989), the use of a pen register by a state agency to protect public 
property by detecting employee misuse of telephone services falls 
within subsection (d) of section 16.03 of the Penal Code and is 
therefore an exception to the offense set forth in subsection (a) of 
that section. 

Mary R. bouter 
Assistsnt Attorney General 
Opiion Committee 

3We note that arlicle 16.03(d) of the Penal Code has been amended since Altomcy Ckmal 
Opinion IM-1073 was issued. See Acts 1989,‘Ilst Lag., cl~ 958.5 2 at 4034 (eff. Sept. 1.1989). At that 
time, ankle 16.03(d) of the penal Code be@& “11 is an a5matiw defense to prosmtion mdu this 
rcction...,‘~of’lticancxaptiontoibc~~~~dS~~(a)~thissection...,’aFit 
now reads. Compare id. with Acts 1985,691b Leg., ch. 587.0 6 at 2216 (cff. Aug. 26, 1985). ‘l%us, that 
~onnowretsrorthan~ontotheo&nse,ratberthan~~defensctoprossution. 
Givarthstthcmnainderofthcprovisionhac~otkensubsrantively~~bowever,wclodrtoAttoroey 
Gabsal Opinion IM-1073 in amsIm@ the aaption. 


